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No. 13,971 


QUESTIONS PRESENTED 


Appellee, concededly deportable and ordered deported, 
applied for the discretionary relief of suspension of de- 
portation. After full hearings which were reopened at 
appellee’s request suspension was denied because the 
Board found that appellee had not shown good moral 
character for the preceding five years—a prerequisite to 
the granting of suspension of deportation. It was spe- 
cifically found that appellee, a husband and father, had 
offered to sell his business, a small antique shop, to his 
paramour’s husband at ten times the value he placed on 
the shop and agree to “leave the country.” It was on the 
basis of this inequitable nuisance sale that the Board 
found that appellee had failed to demonstrate good moral 
character. The District Court reversed the Board’s deci- 
sion stating that there was inadequate evidence to sup- 
port a finding that appellee was not a person of good 
moral character, and that consequently such finding by 
the Board was an arbitrary and capricious abuse of dis- 
cretion. 


The following questions are presented: 


1. In light of the highly inequitable nuisance sale with 
the proviso that appellee “leave the country” did appellee 
fail to carry his burden before the Board of Immigration 
Appeals of showing good moral character for the pre- 
ceeding five years? 

2. Did the District Court exceed the limited scope of 
its authority in reviewing the Attorney General’s exercise 
of discretion in granting or denying suspension of de- 
portation, and substitute its own judgment in determining 
whether appellee had demonstrated good moral character? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 13,971 


HeRBerT BrowneE 1, Jk., Attorney General of the 
United States, Appellant, 


Vv. 


RapHaEL CoHEN, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by the Attorney General from a judg- 
ment of the United States District Court for the District 
of Columbia granting plaintiff’s-appellee’s complaint for 
declaratory judgment. Appellee invoked the jurisdiction 
of the District Court under the Declaratory Judgments 
Act, 62 Stat. 964 (1948), as amended, 28 U.S.C. § 2201 
(1952). This Court has jurisdiction of this appeal under 
28 U.S.C. $1291. 


STATEMENT OF THE CASE 


Appellee, a native and national of Israel, last entered 
the United States on June 13, 1949. Subsequent to this 


(1) 
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entry he married a legally resident alien and has one child 
born of this marriage. On February 5, 1951 a warrant 
was issued for appellee’s arrest in deportation proceed- 
ings upon the ground that after admission as a temporary 
visitor and subsequent change of status to that of a stu- 
dent, he had remained in the United States after failing 
to maintain the exempt status of a student. A hearing 
was held and appellee applied for suspension of deporta- 
tion under the provisions of Section 19(c)(2)(d) of the 
Immigration Act of 1917, as amended, 62 Stat. 1206. 
Suspension of deportation was denied by the Board of 
Immigration Appeals on June 17, 1952. Proceedings were 
subsequently re-opened for the purpose of receiving new 
evidence, but by order dated November 27, 1953 the Board 
dismissed the appeal on the ground that appellee had 
failed to establish his good moral character for the pre- 
ceeding five years, and the deportation order was rein- 
stated. 

On March 9, 1955 appellee filed a complaint for declara- 
tory judgment in the United States District Court for the 
District of Columbia, alleging that the order denying sus- 
pension of deportation was grounded on hearsay testi- 
mony, and on testimony introduced in violation of the 
privilege accorded the husband-wife relationship, and con- 
sequently such order was arbitrary and capricious. An- 
swer was made by the Government on May 27, 1955 deny- 
ing the material allegations of the complaint and further 
denying that the Board’s action was arbitrary and ca- 
pricious. In pre-trial statements by both parties the 
issues were resolved, and only one basic question re- 
mained, which was whether the Board’s decision that 
appellee failed to demonstrate good moral character for 
the preceeding five years was arbitrary and capricious. 
There is no question that appellee is deportable, nor that 
his deportation “would result in serious economic detri- 
ment to a citizen or legally resident alien who is the 
spouce, parent, or minor child of such deportable alien.” 
After trial the District Court, on January 30, 1957 entered 
judgment for appellee, and made findings of fact, the 





3 


following two of which the Government contends are 
erroneous: 


6. That there was inadequate evidence in the Immi- 
gration and Naturalization Service records to support 
a finding that plaintiff was not a person of good moral 
character. 

7. That the failure to suspend deportation of the 
plaintiff constituted an arbitrary and capricious abuse 
of discretion by the defendant and his authorized 
agents. 

The following facts were developed at the administra- 
tive hearings on appellees application for suspension of 
deportation. The initial hearing on April 24, 1952 opened 
with the testimony of appellee who admitted knowing 
Mrs. Margaret Eaton of 2900 Tilden Street, Northwest, 
Washington, D. C. (A.R. 77),? but denied ever having had 
sexual relations with her. The next witness at this hear- 
ing was Lieutenant David Higgins of the Metropolitan 
Police Department. Lt. Higgins identified a signed state- 
ment made by him and the statement was then introduced 
into evidence as Exhibit No. 20 (A.R. 78). The exhibit 
appears at A.R. 121-122. The officer further testified that 
he had cause to conduct an investigation of appellee and 
interviewed him on March 12, 1952. Lt. Higgins said that 
during this interview appellee admitted that he had had 
sexual relation with Mrs. Eaton (A.R. 78). On cross- 
examination by appellee’s counsel Lt. Higgins stated that 
during the interview, at which Sergeant Clark was also 
present, appellee was asked whether he was blackmailing 
Mrs. Eaton. He replied, “I’m insulted. We have had 
intercourse, but I’m not after her money.” (A.R. 80). 

Sergeant Benjamin Clark of the Metropolitan Police 
Department also testified at appellee’s deportation hear- 
ing on April 24, 1952. He identified Exhibit No. 20 as 
the statement of Lt. Higgins and himself. He further 


1The Immigration and Naturalization Service record which 
was received as Government Exhibit No. 1 in the trial court, has 
been transmitted to this Court in original form. Reference to 
pages in that administrative record will hereinafter be referred 
to as “A. R. —.” 
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testified that when he and Lt. Higgins interviewed ap- 
pellee on March 12, 1952 the latter admitted that he had 
had intercourse with Mrs. Eaton (A.R. 83). The inter- 
view between appellee and the two police officers took 
place at appellee’s antique shop on Connecticut Avenue. 
Sergeant Clark said that when appellee was asked why 
he wanted to interfere in another man’s family he re- 
plied, “Well, these things happen in everyday life. It all 
depends on where you were brought up.” (A.R. 85). Ser- 
geant Clark further said that when he and Lt. Higgins 
were in Mr. Wolpe’s (appellee’s uncle) store on 14th 
Street, Northwest he heard Mrs. Eaton admit that she 
had had an affair with appellee (A.R. 86). 

Appellee, testifying in his own behalf, stated that he 
had never had sexual relations with Mrs. Eaton (A.R. 88). 
At appellee’s request the hearing was adjourned for a 
few days so that Mrs. Eaton could testify. The hearing 
was reopened on April 30, 1952, at which time appellee 
declined to call Mrs. Eaton as a witness although she had 
been served with a subpoena (A.R. 97). 

On May 5, 1952 the hearing officer made his report on 
the previously conducted hearing and ordered that appel- 
lee’s application for suspension of deportation be denied 
and that he be deported (J.A. lla-l5a). On June 17, 1952 
the Acting Assistant Commissioner ordered appellee’s de- 
portation. (J.A. 10a) An appeal from the decision of 
June 17, 1952 was taken and on September 10, 1952 oral 
argument was heard by the Board of Immigration Ap- 
peals (A.R. 54-62). On October 8, 1952 the Board handed 
down its decision and order to the effect that the hearing 
be reopened for the reception of new evidence (J.A. 8a- 
10a). 

The reopened hearing commenced on April 15, 1953 and 
Mr. Richard Eaton of 2900 Tilden Street, Northwest testi- 
fied that on March 11, 1952 his wife informed him that 
she had cohabited with appellee. This revelation by Mrs. 
Eaton to her husband was made after the latter dis- 
covered that she had given appellee $3,000 (A.R. 31). Mr. 
Eaton testified that appellee through his attorney, Miss 
Goldie Paregol, offered to sell his business to him for 
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$25,000 and agreed to leave the country (A.R. 33). Mr. 
Eaton said he pretended to agree to the sale and then 
notified the police. Miss Paregol called back later and 
said that appellee would not accept $25,000 but wanted 
$50,000 (A.R. 34). Miss Peragol admitted to Mr. Eaton 
that the business was only worth $1,000 (A.R. 37). 

Appellee then testified in his defense saying that his 
attorney, Miss Peragol, was the person who suggested he 
sell his business and he told her that if it were legal he 
had no objection (A.R. 42). He placed a value of four 
or five thousand dollars on the merchandise in his shop 
(A.R. 44). 

On April 28, 1953 the Special Inquiry Officer who had 
presided at the reopened hearing on April 15, 1953 wrote 
up his summary of the hearing alluding to evidence ad- 
duced at both the reopened hearing and the original 
hearing on April 24 and 30, 1952. He denied appellee’s 
application for suspension of deportation (J:-A. 5a-8a). 
An appeal from this decision was noted (A.R. 18), and on 
September 2, 1953, the Board of Immigration Appeals 
heard oral argument. On November 27, 1953 the Board 
handed down its decision denying appellee the discretion- 
ary relief of suspension of deportation (J.A. 2a-5a). In 
this decision the Board reviewed the evidence adduced 
at the hearings, and also noted that appellee’s counsel 
objected to the admission of certain evidence as presented 
through the testimony of the two police officers, and to 
the testimony of Mr. Eaton concerning statements made 
by Mrs. Eaton to him. The Board stated that it was not 
necessary to rule on the admissibility of this evidence 
because of the existence of other evidence, which the 
Board went on to recite as follows (J.A. 4a): 


“The man (husband of the woman involved) who ap- 
peared in opposition to the grant of discretionary 
relief to the respondent testified that former counsel 
employed by the alien approached the witness and 
offered the alien’s business (an antique shop and art 
store) for sale to the witness at an original price 
of five times its value as stated by the alien in the 
hearing, and upon second contact, doubled the price 
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to the witness. The witness’ testimony indicated that 
as a term of sale the alien would “leave the country’. 
The alien in cross-examination admitted that he had 
authorized his lawyer to make such a proposition to 
the witness, that such proposition was proposed to 
him by his lawyer, and that he told his lawyer he was 
willing for it to be proposed if it ‘was perfectly legal’. 
“« * * * Tn view of the respondent’s own evidence re- 
garding his proposed inequitable ‘nuisance’ sale to the 
husband of his alleged paramour, we hereby find that 
the alien has not established his good moral character 
for the previous five-year period and is therefore in- 
eligible for any discretionary relief. The appeal will 
therefore be dismissed. 

“Orper: It is ordered that the appeal be, and the 
same is hereby, dismissed.” 


STATUTE INVOLVED 


Section 19(c) of the Immigration Act of 1917, as amended, 
62 Stat. 1206, 8 U.S.C. (1946 ed.,Supp.V) $155(¢c) provides 
in pertinent part: 


“Tn the case of any alien ... who is deportable under 
any law of the United States and who has proved 
good moral character for the preceding five years, 
the Attorney General may ... suspend deportation 
of such alien if he is not ineligible for naturalization 
...1f he finds (a) that such deportation would result 
in serious economic detriment to a citizen or legally 
resident alien who is the spouse, parent, or minor 
child of such deportable alien...” 


STATEMENT OF POINTS 


1. The District Court erred in finding there was inade- 
quate evidence in the Immigration and Naturalization 
Service record to support the finding by the Service that 
appellee was not a person of good moral character. 

2. The District Court erred in substituting its own 
judgment for that of the Board of Immigration Appeals 
in a matter that is wholly within the Board’s discretion. 


i) tba ~ Pp ae Oe ae 





a 
SUMMARY OF ARGUMENT 


After two extensive hearings, at which appellee was 
represented by counsel, and the reception of numerous 
exhibits, the Board exercised its discretion and denied 
appellee’s application for suspension of deportation. The 
record is replete with evidence that appellee, a married 
man with one child, was carrying on an affair with a 
much older woman who also was married and had chil- 
dren. When the husband learned of the affair between 
appellee and his wife, appellee offered to make “a friendly 
settlement” and through a third party told the husband 
that he would sell him his (appellee’s) antique business 
for $25,000 and “agree to leave the country.” Later this 
figure was increased to $50,000, although appellee stated 
that he had approximately four or five thousand dollars 
worth of merchandise in the shop which shop was in 
rented premises. In the light of this record of promis- 
cuity and extortion the Board could not possibly have 
found that appellee, concededly a deportable alien, was a 
person of good moral character and entitled to the dis- 
cretionary relief in the form of suspension of deportation. 
The decision of the District Court reversing the Board 
and finding that the record lacked adequate evidence to 
support the finding that appellee was not a person of 
good moral character is clearly erroneous. The trial 
court exceeded the scope of its authority in substituting 
its judgment for that of the Board and it manifestly 
adopted an erroneous standard in judging appellee’s 
morals. For these reasons the judgment of the District 
Court should be reversed and the decision of the Board 
reinstated. 


ARGUMENT 
I 
The District Court Exceeded Its Scope of Review 


This case involves an admittedly deportable alien who 
sought to have the administrative denial of his applica- 
tion for suspension of deportation reversed in the District 
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Court. By declaring the decision of the Board of Immi- 
gration Appeals to be an abuse of discretion and remand- 
ing the case to the Board, the District Court clearly ex- 
ceeded the scope of review given it in cases involving the 
Attorney General’s discretionary powers in suspending 
deportation. This power has been compared to the privi- 
lege of probation and suspension of sentence in criminal 
eases, the grant of which comes as a matter of grace, 
not as a matter of right. Jay v. Boyd, 351 U.S. 345, 354 
(1956). Judicial review of this administrative decision 
is confined to the narrow issues of whether there has been 
either an abuse of discretion, a complete failure to exer- 
cise the discretion granted, or the application of a mis- 
taken standard in the exercise of discretion. See United 
States ex rel. Hintopoulos v. Shaughnessy, 
25 L.W. 4201 (1957); Melachrinos v. Brownell, ‘97 U: S. 
App.D.C. 229, 230 F.2d 42 (1956); United States ex rel. 
James v. Shaughnessy, 202 F.2d 519, 520 (1953), cert. 
denied, 345 U.S. 969; United States ex rel. Adel v. Shaugh- 
nessy, 183 F-2d 371, 372 (2nd Cir. 1950) 

It is clear from the wording of Section 19(c) that the 
alien has the burden of proving good moral character for 
the preceding five years, and counsel conceeded this bur- 
den in this respect (A.R. 17). Therefore when the trial 
court, in its findings of fact stated “That there was 
inadequate evidence in the Immigration and Naturaliza- 
tion Service record to support a finding that plaintiff 
was not a person of good moral character” it mistakenly 
placed the burden upon the Government to show lack of 
good character. Had the lower court properly placed 
the burden on appellee the above quoted finding would 
have read, assuming the same conclusion, that the Govern- 
ment had failed to adequately rebut appellee’s showing 
of good character. 

In deciding that appellee was of good moral character 
the trial court apparently viewed the evidence in the same 
capacity as did the Board and then exercised its own 
judgment by finding that such evidence did not show lack 
of good character. Judicial review, where the court does 
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not have the opportunity to see and hear the witnesses 
was never intended to be so broad. The “unfettered dis- 
cretion” of the Attorney General can only be reversed 
where there has been “a clear showing of such abuse.” 
Melachrinos v. Brownell, supra; Vichos v. Brownell, 97 
U.S.App.D.C. 232, 230 F.2d 45 (1956); Asikese v. 
Brownell, 97 U.S.App.D.C. 221, 230 F-2d 34 (1956). 
Had the District Court been sitting to determine de novo 
whether appellee was of good moral character it might 
have exercised its own judgment. But when its review 
is limited to determining whether there has been a clear 
abuse of discretion the court exceeds its authority by sub- 
stituting its own judgment for that of the Board. The 
hearings afforded were fair and complete, and the stand- 
ards employed by the Board were proper. Therefore, 
under the many decisions dealing with suspension of de- 
portation cases, the Board did not act arbitrarily and 
consequently the lower court’s decision is erroneous. Cf. 
United States ex rel. Weddeke v. Watkins, 166 F.2d 369, 


373 (2nd Cir. 1948), cert. denied, 333 876; Jay v. Boyd, 
supra, 351 U.S. at 354; United States ex rel. Bruno v. 
Sweet, 235 F.2d 801, 804-805 (Sth Cir. 1956). 


II 


The Decision of the Board in Denying Suspension 
Was Not Arbitrary and Capricious 


The Board’s decision in dismissing appellee’s appeal 
and thereby affirming the Special Inquiry Officer’s decision 
to deny suspension of deportation was based mainly upon 
the inequitable nuisance sale of appellee’s antique shop 
to his paramour’s husband. The record shows that 
appellee placed a top value of $3,000 on the value of his 
store. It is obvious that there was no element of “good 
will” in the business because after a single year of 
operation appellee just folded up the business and did 
not sell it as a going concern. The record further indi- 
cates that appellee offered his business to Mr. Eaton, his 
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paramour’s husband, for five times the value he placed 
on it, and then doubled that sale price to $50,000. Pos- 
sibly such a contemplated sale would merely demonstrate 
appellee’s business acumen, were not three additional 
factors present. Mr. Eaton was a radio commentator, 
not an antique salesman, and would not ordinarily be the 
type of person seeking to buy the shop in question; Mr. 
Eaton was the husband of the proposed seller’s paramour; 
appellee agreed to leave the country as part of the bar- 
gain. 

That appellee and Mrs. Eaton were involved in an 
affair is firmly established by the testimony of two police 
officers who stated that appellee admitted to them that he 
had had intercourse with her. Whether such evidence 
would be sufficient to support a conviction for adultery 
is entirely different from the question of whether it will 
support a finding that the two were paramours and 
thereby lend sufficient color to the subsequent inequitable 
nuisance sale to demonstrate appellee’s complete lack of 
good moral character. 

Appellee’s explanation of the extortion was that he 
told his attorney, who he claimed suggested the sale, that 
if such a sale were legal it would be alright with him. 
Such an explanation, even if believed, would not change 
the situation since appellee has not been charged with 
extortion or with blackmail. The legality and the morality 
of a transaction are not necessarily the same, and merely 
because something may be within the letter of the law 
does not also make it morally correct.2 Appellee, an edu- 
cated businessman, could not possibly have thought that 
it was morally correct to offer his business for sale at 
ten times its total value to his paramour’s husband with 
the condition that he leave the country. For the Board 


2“If a person not guilty of moral turpitude may nevertheless 
be convicted of the crime, the offense cannot be said to involve 
moral turpitude for purposes of Section 19, irrespective of 
whether or not the conduct of the particular alien whose deporta- 
tion so sought was immoral.” Ablett v. Brownell, 99 U.S.App. 
D.C. 387, 240 F.2d 625 (1957). 
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to have acted in the manner it did was not an abuse of 
discretion, but was the only possible exercise of discre- 
tion that it could have made in the light of the power 
and authority entrusted to it by Congress. 

It will be remembered that Section 19(c) provided that 
upon the cancellation of the deportation of any alien un- 
der the provisions for suspension of deportation, the 
immigration quota of his country should be reduced by 
one for that year or the next following year in which a 
quota was available. Cf. Melachrinos v. Brownell, supra, 
230 F.2d at 44-45. Thus if appellee’s deportation is sus- 
pended another of his countrymen will have to further 
wait before being admitted. 

Section 19(c) excludes from consideration for suspen- 
sion all those aliens covered under subsection (d). A 
reading of Section 19(d) shows that Congress did not 
intend that aliens who had been convicted of various listed 
erimes should be considered for suspension. Yet while 
excluding such criminal aliens from consideration for sus- 
pension, Congress also imposed the condition precedent 
to consideration of non-criminal aliens for suspension, 
that they be of good moral character. Manifestly this 
indicates that considerations other than actual criminality 
were to be considered. 

The courts have often had to determine what consti- 
tutes good moral character in connection with the immi- 
gration laws. It has been said that the term refers to 
“moral feelings, now prevalent generally in this coun- 
try,”* and the “common conscience prevalent at the 
time.”* In United States v. Cloutier, 87 F.Supp. 848, 852 
(D.C.E.D. Mich. 1949) the court said, “Good moral char- 
acter which an alien seeking naturalization must prove, 
results from acts and conduct of an individual, and is of 
such character as measures up to the standards of aver- 
age citizens of the community in which the alien resides.” 
It would be a poor commentary on contemporary Amer- 


3 United States v. Francioso, 164 F.2d 163 (2nd Cir. 1947). 
* Johnson v. United States, 186 F.2d 588, 590 (2nd Cir. 1951). 
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ican mores to conclude that appellee’s conduct met the pre- 
vailing moral standards. 

Although the Board did not base its decision on the 
affair between appellee and Mrs. Eaton its cognizance of 
the situation is apparent from its reference to her as 
appellee’s paramour. That extra-marital relations evi- 
dences lack of good moral character is clear. In Johnson 
v. United States, 186 F.2d 588 (2nd Cir. 1951) the court 
said that even a single lapse from marital fidelity is not 
consistent with the requirement of five years of good 
moral character. Also see Estrin v. United States, 80 
F.2d 105 (2nd Cir. 1935). Although the phrase good 
moral character was not defined in the 1917 Act, it has 
been in the subsequent 1952 Act, June 27, 1952, 66 Stat. 
163. In Section 101(f) (2) of the 1952 Act, 8 U.S.C. § 1101, 
a person who has committed adultery is deemed not to 
be of good moral character. Thus even though the later 
Act is in no way governing in the present case, the Board 
was certainly entitled to “take into account the current 
policies of Congress in exercising” its discretion. Hinto- 
poulos v. Shaughnessy, supra, 25 L.W. at 4203. By no 
pertinent standards could appellee be regarded as a per- 
son of good moral character. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be reversed. 


OLIVER GASCH, 
United States Attorney. 


LEWIS CARROLL, 
THOMAS H. MCGRAIL, 
E. TILLMAN STIRLING, 
Assistant United States 
Attorney. 
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UNITED STATES DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 


Nov. 27, 1953 
File: A-7483350—Baltimore (0500-40864) 
In re: RAPHAEL COHEN 


IN DEPORTATION PROCEEDINGS 
IN BEHALF OF RESPONDENT: 


Louis E. Spiegler, Esquire 
Southern Building 
Washington, D.C. 

(Heard: September 2, 1953) 


CHARGES: 


Warrant: Act of 1924— 
Failed to maintain status—visitor— 
and subsequent change of status to 
that of student 

Lodged: None 


APPLICATION: 

Suspension of deportation 
DETENTION STATUS: 

Released on conditional parole 


This record relates to a 32-year-old married male, a 
native and citizen of Israel, whose only entry into the 
United States occurred at the port of New York, New 
York on June 13, 1949, as a passenger on the SS “Queen 
Elizabeth”, at which time he was admitted as a visitor 
under Section 3(2) of the Immigration Act of 1924. He 
thereafter was granted change of status to that of a stu- 
dent, and failed to maintain that status by enrolling in a 
school which had not been approved by the Attorney Gen- 
eral as a school for alien students. Deportability of the 
alien on the charge stated in the warrant of arrest was 
established in prior proceedings. The matter is before 
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this Board on appeal from the decision of the special 
inquiry officer entered on April 28, 1953 after reopened 
hearing, denying the respondent discretionary relief. 
Whether the facts and circumstances of this case warrant 
the grant of discretionary relief is th sole question be- 
fore us. 

The record establishes that the respondent was married 
on December 10, 1950, to a legal resident alien, and there 
was a child born of that relationship on September 9, 
1951. Eligibility for suspension of deportation on the 
basis of serious economic detriment was established dur- 
ing the original hearing, but the alien’s application was 
denied because the hearing officer found that the evidence 
indicated that the respondent had been unduly familiar 
with a married woman other than his wife during the 
period for which good moral character must be estab- 
lished. The decision and order of the hearing officer was 
approved by the Assistant Commissioner on June 17, 1952, 
and this Board on October 8, 1952, ordered reopening of 
the hearing for the reception of further evidence pertinent 
to the issue of discretionary relief, particularly with re- 
spect to the respondent’s alleged affair with a married 
woman. 

Evidence in the record regarding the illicit relationship 
consists of statement introduced in the original hearing 
made by tio police officers regarding a conversation had 
with the respondent, wherein he is stated to have admitted 
an intimate relationship with a married woman other than 
his wife, the testimony of the woman’s husband, who ap- 
peared as a witness in the reopened hearing, with regard 
to statements of his wife allegedly made to him regard- 
ing the relationship, and the respondent’s denials of any 
relationship other than a platonic one both in the original 
and the reopened hearings. 

The record establishes that the respondent had received 
a sum of $1,200 from the woman in question, purportedly 
for objects of art and painting lessons. Incorporated into 
the record is written request from the woman for a re- 
ceipt for that amount, with itemized statement of the 
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expenditures. The woman’s husband who appeared as a 
Witness testified that the respondent had received a total 
of $3,000 from his wife. 

Counsel for the respondent has objected to the intro- 
duction into evidence of the statement of the police of- 
ficers regarding the conversation with the respondent and 
the husband’s testimony regarding his wife’s statements 
to him with regard to the relationship, and urges that 
such evidence be not considered in determining the issue 
in this case, as such evidence was inadmissible as hearsay 
evidence. He states that except for this evidence, there is 
nothing in the record to indicate that the respondent was 
having an illicit affair, and in fact such was not the case; 
that the entire controversy has been brought on by a hus- 
band’s jealousy. 

Although this Board and the Service are not restricted 
to strict rules of evidence in considering an application 
for discretionary relief, we do not feel it necessary to 
rule on counsel’s arguments, or to make a finding as to 
whether the respondent was or was not guilty of the al- 
leged illicit relationship (see District of Columbia Code 
1940 Ed., Title 22-301 defining adultery) and thereby pre- 
cluded from establishing the necessary good moral char- 
acter for the statutory period. There is another factor 
in the record of this proceeding which we feel warrants a 
finding that the respondent has failed to eStablish that 
he has been a person of good moral character for the 
required period. 

The man (husband of the woman involved) who ap- 
peared in opposition to the grant of discretionary relief 
to the respondent testified that former counsel employed 
by the alien approached the witness and offered the alien’s 
business (an antique shop and art store) for sale to the 
witness at an original price of five times its value as 
stated by the alien in the hearing, and upon second con- 
tact, doubled the price to the witness. The witness’ testi- 
mony indicated that as a term of sale the alien would 
“leave the country”. The alien in cross-examination ad- 
mitted that he had authorized his lawyer to make such 
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@ proposition to the witness, that such proposition was 
proposed to him by his lawyer, and that he told his law- 
yer he was willing for it to be proposed if it “was per- 
fectly legal”. (See reopened hearing, pp. 40-43, 50, 52 
(value of business).) In view of the respondent’s own 
evidence regarding his proposed inequitable “nuisance” 
sale to the husband of his alleged paramour, we hereby 
find that the alien has not established his good moral 
character for the previous five-year period and is there- 
fore ineligible for any discretionary relief. The appeal 
will therefore be dismissed. 

Orver: It is ordered that the appeal be, and the same 
is hereby, dismissed. 


/s/ Thos. G. Finucane 
Chairman 
File: A-7 483 350—Washington (0500-40864) 
April 28, 1953 
In re: Raphael Cohen 


IN DEPORTATION PROCEEDINGS 
IN BEHALF OF RESPONDENT: 


Louis E. Spiegler, Esquire 

Southern Building 

Washington, D.C. 
CHARGES: 


Warrant: Act of 1924— 
Failed to maintain status—Visitor— 
and subsequent change of status to 
that of a student 

Lodged: None 


APPLICATION: 


Suspension of deportation— 
Voluntary departure and 
preexamination 


DETENTION STATUS: 


Released on conditional parole 
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WARRANT OF ARREST SERVED: 
February 28, 1951 


DISCUSSION: This record relates to a 32-year-old 
married male, a native and citizen of Israel, whose only 
entry into the United States occurred at the port of New 
York, New York, on June 13, 1949, as a passenger on the 
SS “QUEEN ELIZABETH” at which time he was ad- 
mitted as a visitor under Section 3(2) of the Immigra- 
tion Act of 1924 with extension of temporary status 
granted to December 1, 1950. The respondent’s Section 
3(2) visitor status was subsequently changed to that of 
a student under Section 4(e) of the Immigration Act of 
1924 with extension granted to March 1, 1951. The re- 
spondent, on November 7, 1950, enrolled in a school which 
had not been approved by the Attorney General as a 
school for alien students. The respondent remained in 
the United States after abandoning his exempt student 
status. 

Deportation proceedings were instituted on February 5, 
1951, and after hearing accorded on April 24 and April 
30, 1952, the Hearing Officer found the respondent de- 
portable on the warrant charge and denied the applica- 
tion for suspension of deportation, voluntary departure, 
and preexamination. The Assistant Commissioner, Ad- 
judications Division, on June 17, 1952, entered an order 
directing that the respondent be deported from the United 
States on the charge stated in the warrant of arrest. 
Counsel for the respondent appealed from that order and 
the Board of Immigration Appeals, on October 8, 1952, 
found the respondent subject to deportation on the charge 
stated in the warrant of arrest, but ordered the outstand- 
ing warrant of deportation be withdrawn and hearing 
reopened for introduction of any and all available evi- 
dence pertinent to the issue and further proceedings 
deemed appropriate. Hearing under that directive was 
accorded on April 15, 1953. 

The Government at reopened hearing presented as a 
witness the husband of the woman with whom it is al- 
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leged the respondent had been unduly familiar. He testi- 
fied, according to information given him by his wife, that 
the respondent had cohabited with her and that at dif- 
ferent intervals she had given the respondent approxi- 
mately $3,000.00. The respondent denied having any inti- 
mate relations with the witness’s wife and stated their 
relationship was on a friendly basis only and that any 
money she gave him was for painting lessons and mer- 
chandise she bought for the art and antique store he oper- 
ated. All the evidence presented at the reopened hearing 
to establish that the respondent was unduly familiar with 
a woman other than his wife were allegations made by 
the witness. The respondent could only refute the alle- 
gations by denial. However, testimony given by two 
police officers at hearing held on April 24, 1952, and 
report entered in evidence as Exhibit 20 tend to estab- 
lish that the respondent’s friendship with the witness’s 
wife was more than of a platonic nature. The evidence 
presented by the Government at the reopened hearing 
does not add to nor did the defense refute to any appre- 
clable degree the evidence presented at previous hearing 
regarding the respondent’s allegd intimacies with a mar- 
ried woman other than his wife. The defense at all times 
had the opportunity of presenting the woman in question 
as a witness to refute the allegations of illicit inti- 
macies but failed to avail themselves of that privilege. 
The burden is placed on the respondent to establish that 
he meets the statutory requirements for suspension of 
deportation or voluntary departure as provided in Sec- 
tion 19(c) of the Immigraiton Act of 1917 as amended. 
On the record, the respondent has not satisfactorily es- 
tablished that he had been a person of good moral char- 
acter for the preceding five years, and the application 
for suspension of deportation, voluntary departure, and 
preexamination will be denied. Inasmuch as deportability 
has been previously established, findings of fact and 
conclusions of law relative thereto are not required. 

The respondent at reopened hearing declined to specify 
the country to which he shall be deported if ordered 
deported. 
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ORDER: IT IS ORDERED that the application for 
suspension of deportation be denied. 


IT IS FURTHER ORDERED that the application for 
voluntary departure be denied. 


IT IS FURTHER ORDERED that the application for 
preexamination be denied. 


IT IS FURTHER ORDERED that the alien be de- 
ported from the United States in the manner provided 
by law on the charge contained in the warrant of arrest. 


/s/ John V. Carney 
JoHN V. Carney 
Special Inquiry Officer 


U. 8S. DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 
Oct. 8, 1952 
File: A-7483350—Baltimore (0500/40864) 


In re: RAPHAEL COHEN 
IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: Louis E. Spiegler, At- 
Attorney, Southern Building, Washington, D. C. 
and 
Riley S. New, Jr. (In oposition to respondent), Shore- 
ham Building, Washington, D. C. (Heard: Sep- 
tember 10 1952) 


CHARGES: 


Warrant: Act of 1924—After admission as visitor 
and subsequent change of status to student— 
failed to maintain status 

Lodged: None 


APPLICATION: Suspension of deportation 


DETENTION STATUS: Released on conditional parole 
This case presents an appeal from an order entered 





9a 


by the Acting Assistant Commissioner on June 17, 1952, 
denying the respondent’s application for suspension of 
deportation and directing that he be deported from the 
United States pursuant to law, on the charge stated in 
the warrant of arrest. 

The respondent, a 32-year-old married male, a native 
and citizen of Israel, has resided continuously in the 
United States since his last admission at New York, New 
York on June 13, 1949, as a temporary visitor until De- 
cember 1, 1949. The respondent’s visitor’s status was 
extended to December 1, 1950 and thereafter he was 
granted a change of status from that of a temporary 
visitor under Section 3(2) to that of a nonquota student 
under Section 4(e) of the Immigration Act of 1924, as 
amended. His status as a nonquota student was ex- 
tended to March 1, 1951. Respondents’ status as a stu- 
dent at the Jewish Theological Seminary was terminated 
on November 7, 1950 and shortly thereafter the respond- 
ent enrolled as a student with the National Art School 
in Washington, D. C. The latter school is not a school 
approved by the Attorney General for aliens. The rec- 
ord discloses that the respondent was married to a law- 
fully resident alien on December 10, 1950 at Washington, 
D. C. and a citizen child was born of this union at Wash- 
ington, D. C. on September 9, 1951. The evidence of rec- 
ord conclusively establishes that the respondent is subject 
to deportation on the charge stated in the warrant of 
arrest dated February 5, 1951. 

After carefully considering all the evidence of record, 
we will direct that the hearing be reopened for the re- 
ception of new material evidence pertinent to the issue 
of the discretionary relief contained in Section 19(c) of 
the Immigration Act of 1917, as amended, as requested 
by both counsel for the respondent and counsel who op- 
posed the granting of such relief to the respondent. The 
record should be made to show any and all available evi- 
dence pertinent to the issue here involved, particularly 
with respect to the respondent’s alleged intimacies with 
a married woman other than his wife. 
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ORDER: It is ordered that the outstanding order of 
deportation dated June 17, 1952 be withdrawn. 


IT IS FURTHER ORDERED that the hearing be re- 
opened for the purposes stated in the foregoing opinion. 


/s/ Thos. G. Finucane 
Chairman 
JEK :mb /s/JEK by MB 
ADJ-304 
(4-28-52) 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
JUN 17, 1952 
File: A-7483350—Baltimore (0500-40864) 


In re: RAPHAEL COHEN 


IN DEPORTATION PROCEEDINGS 

IN BEHALF OF RESPONDENT: Abraham Rockmore, 
Esquire, Hebrew Sheltering and Immigrant Aid So- 
ciety, 805 G Street, N.W., Washington 1, D. C. 


CHARGES: 


Warrant: Act of 1924—After admission as visitor 
and subsequent change of status to student— 
failed to maintain status 

Lodged: None 


APPLICATION: Suspension of deportation 
DETENTION STATUS: Released on conditional parole 


DISCUSSION: Upon consideration of the entire record, 
including the exceptions taken, the findings relating 
to deportability made by the officer conducting the 
hearing are hereby adopted. 


The facts and circumstances in this ease do not warrant 
the exercise of any discretionary relief. 
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ORDER: It is ordered that the alien be deported from 
the United States, pursuant to law, on the charge stated 
in the warrant of arrest. 


/s/ ELeanor ENRIGHT 
Acting ASSISTANT COMMISSIONER 
ADJUDICATIONS DIVISION 
RAV/fd 
/s/RAV 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


File: A-7483350—Baltimore (0500-40864) (Appeal 5) 
In re: RAPHAEL COHEN 
IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: Abraham Rockmore, 
Attorney at Law, Hebrew Immigrant Aid Society, 
508 G Street, N.W., Washington, D. C. 


CHARGES: 


Warrant: Act of 1924—Failed to maintain status— 
visitor—and subsequent change of status to that 


of a student 
Lodged: None 


APPLICATION: Suspension of deportation, Voluntary 
departure, and Preexamination 


DETENTION STATUS: Released on Conditoinal Parole 
I. DISCUSSION: 


This record relates to a 32-year-old married male, a 
native and citizen of Israel, whose only entry into the 
United States occurred at the port of New York, New 
York, on June 13, 1949, as a passenger on the SS 
“QUEEN ELIZABETH” at which time he was admitted 
as a temporary visitor under Section 3(2) of the Immi- 
gration Act of 1924 until December 1, 1949, with exten- 
sion granted to December 1, 1950. The Commissioner, 
Immigration and Naturalization Service, on June 12, 
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1950, authorized change of status from that of a tem- 
‘porary visitor under Section 3(2) of the Immigration 
Act of 1924 to that of a student under Section 4(e) of 
that act to attend the Jewish Theological Seminary of 
America, New York City, with extension of student stay 
granted until March 1, 1951. The respondent’s applica- 
tion for permission to engage in part-time employment 
was denied on October 4, 1950. He was dropped from 
the rolls of the Jewish Theological Seminary of America 
on November 7, 1950, and then enrolled in the National 
Art School, Washington, D. C., which is not on the list 
of schools approved by the Attorney General for alien 
students. The respondent has remained in the United 
States after abandoning his exempt student status and is 
now amenable to deportation under the Immigration Act 
of 1924. 

The respondent formally applied for suspension of de- 
portation based upon economic detriment resulting to his 
legally resident alien wife and United States citizen minor 
child upon his deportation. Counsel for the respondent 
later orally applied for voluntary departure at no ex- 
pense to the Government with the additional] privilege of 
pre-examination. The record shows that the respondent 
was legally married to a lawfully resident alien on De- 
cember 10, 1950, with one child born of the marriage at 
Washington, D. C., on September 9, 1951. The wife is 
not employed and the family is dependent on the re- 
spondent for support. He is self-employed as a dealer in 
antiques, figts, and repairs, from which he derives an 
income of between $500.00 and $600.00 monthly. It is 
clear from the record that his deportation would result 
in serious economic detriment to his legally resident alien 
wife and citizen minor child. 

A check of the appropriate local and Federal records 
has failed to reveal an arrest or criminal record relating 
to the respondent although he has been under investiga- 
tion by the Metropolitan Police Department, District of 
Columbia, in connection with blackmail and extortion. 
The evidence of record would indicate that he has un- 
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duly familiar with a married woman other than his wife. 
The respondent denies any sexual relations existed with 
that woman but had previously admitted to members of 
the Metropolitan Police Department that such relation- 
ship did exist and during the course of the hearing ad- 
mitted she told him that she had informed her husband 
in a moment of anger that they had been overly intimate 
with each other. The respondent’s statement regarding 
information given him by that married woman might 
be considered hearsay, but it possesses probative value 
in view of the fact that counsel had the opportunity of 
presenting that married woman as a witness by virtue of 
a subpoena issued upon his request. However, counsel 
later declined to present her as a witness. Counsel had 
previously stated that failure to present her voluntarily 
was by reason of pressure, intimidation, and threats 
made by her husband but later requested that his remarks 
be withdrawn. Section 19(c) of the Immigration Act of 
1917 as amended places the burden on the alien to prove 
that he has been a person of good moral character for 
the past five years, and counsel’s summation that the 
respondent is clearly entitled to a Scotch Verdict ... 
“not proven” is without merit. On the record, the re- 
spondent has not satisfactorily established good moral 
character for the past five years and is ineligible for 
suspension of deportation, or, in the alternate, voluntary 
departure, with the added privilege of pre-examination. 

In the event an order of deportation is entered, the 
respondent has specified Canada as the country to which 
he shall be deported, but could offer no assurance that he 
would be admitted to that country for permanent resi- 
dence. 


II. FINDINGS OF FACT. 


Upon the basis of all the evidence presented, it is 
found: 
(1) That the respondent is an alien, a native and citizen 
of Israel. 
(2) That the respondent last entered the United States 
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at the port of New York, New York, on June 13, 

1949, as a passenger of the SS “QUEEN ELIZA- 

BETH” at which time he was admitted as a visitor 

under Section 3(2) of the Immigration Act of 1924 

until December 1, 1949. 

That the respondent’s visitor status was extended un- 

til December 1, 1950. 

That the respondent’s change of immigration status 

from that of visitor under Section 3(2) of the Im- 

migration Act of 1924 to that of student under Sec- 

tion 4(e) of the same act to attend Jewish Theologi- 
cal Seminary, New York, New York, was authorized 

on June 12, 1950. 

(5) That the respondent’s student status was extended 
to March 1, 1951. 

(6) That the respondent was dropped from the rolls of 
the Jewish Theological Seminary on November 7, 
1950. 

(7) That the respondent then enrolled with the National 
Art School, Washington, D. C. 

(8) That the National Art School, Washington, D. C., is 
not a school approved by the Attorney General for 
alien students. 

(9) That the respondent has remained in the United 
States. 


JI. CONCLUSIONS OF LAW: 


Upon. the basis of the foregoing findings of fact, it is 
concluded : 
(1) That under Sections 14 and 15 of the Immigration 
Act of May 26, 1924, the respondent is subject to 
deportation on the ground that after admission as a 
temporary visitor and subsequent change of status 
to that of a student, he has remained in the United 
States after failing to maintain the exempt status of 
a student. 
That under Section 20 of the Immigration Act of 
February 5, 1917, as amended, the respondent is de- 
portable from the United States. 


(3 


— 


(4 


~~ 


(2 


— 
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IV. ORDER: 


IT IS ORDERED that the application for suspension 
of deportation be denied. 


IT IS FURTHER ORDERED that the application for 
voluntary departure and preexamination be denied. 


IT IS FURTHER ORDERED that the alien be de- 
ported from the United States pursuant to law on the 
charge stated in the warrant of arrest. 


/s/ John V. Carney 
Joun V. Carney 
Hearing Officer 


May 5, 1952. 
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Filed Mar. 9, 1955, Harry M. Hull, Clerk 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1041-55 


RapsazL CoHEeN, 1317 Salem Avenue, Dayton, Ohio 
PLAINTIFF 


Vs. 


Hersert BrowneELu, Attorney General of the United 
States, DEFENDANT 


COMPLAINT 
(For Declaratory Judgment, etc.) 


1. Jurisdiction is by virtue of the Declaratory Judg- 
ment Act (28 U.S.C. 2201) and the Administrative Pro- 
eedure Act (15 U.S.C. 1001). 

2. Plaintiff is a native and national of Israel, who 
last arrived in the United States on June 13, 1949. 

3. Defendant is the Attorney General of the United 
States and is charged with the statutory duty to de- 
termine after appropriate hearings whether aliens are 
to be deported from the United States, and supervises 
the administration of the Immigration and Naturalization 
Service and the Board of Immigration Appeals. 

4. Plaintiff has remained continuously in the United 
States since his entry. 

5. Plaintiff is married to a legally resident alien in 
the United States and has a child born in the United 
States of that marriage; a visa petition by his wife for 
the issuance of a preference quota to plaintiff as the 
husband of a legally resident alien, has been approved 
by agents of the defendant. 

6. In 1952, deportation proceedings against plaintiff 
were begun by agents of defendant on the ground that 
plaintiff had remained in the United States after failing 
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to maintain the exempt status of a student. In con- 
nection therewith plaintiff applied for the suspension 
of deportation provided for in Section 19(c) of the Im- 
migration Act of 1917, as amended. These proceedings 
resulted in an order of June 17, 1952, denying plain- 
tiff’s application for suspension of deportation and di- 
recting that he be deported. 
2 7. On October 8, 1952, the Board of Immigra- 
tion Appeals withdrew the order of deportation 
and re-opened the hearing for the purpose of reception 
of new material evidence pertinent to the issue of dis- 
eretionary relief by way of suspension of deportation. 

8. The re-opened hearing pursuant to said order of 
the Board of Immigration Appeals took place on April 
15, 1953, and that following the said hearing an order 
of deportation again issued. 

9. On November 27, 1953, the Board of Immigration 
Appeals ordered the appeal dismissed on the ground 
that plaintiff had not established his good moral char- 
acter for the previous five year period and that he is 
therefore ineligible for any discretionary relief; the 
Board in its order stated that it was not felt necessary 
to rule on plaintiff’s Counsel’s argument that testimony 
of police officers had been improperly admitted in the 
hearing and that testimony by the husband of another 
woman with regard to an alleged relationship between 
plaintiff and such woman was inadmissible. The Board 
grounded its order on a finding that the plaintiff through 
an attorney had proposed an inequitable “nuisance sale” 
of his business to the husband of the said woman. 

10. The order of the Board of Immigration Appeals 
is implicitly grounded on a finding of an alleged illicit 
relationship between the plaintiff and a woman other 
than his wife; that in so deciding the defendant’s agents 
improperly admitted testimony of police officers regard- 
ing their conversation with the plaintiff, in that the said 
police officers failed to inform the plaintiff in any way 
that any statements made by him could be used against 
him. Further, the defendant’s agents improperly ad- 
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mitted testimony of the husband of the said woman con- 
cerning his wife’s statements to him, inasmuch as the said 
testimony was in violation of the Code of Laws for the 
District of Columbia, namely, Title 14, section 307, which 
statute renders a husband incompetent to testify in 
either civil or criminal proceedings as to any confidential 
communication made by his wife to him. Lastly, the de- 
fendant’s agents’ finding of lack of good moral char- 
acter because of an alleged proposal for a “nuisance sale” 
of his business by plaintiff not only lacks a valid basis, 
but fails because of said erroneously admitted evidence 
of an alleged illicit relationship. 
3 11. Plaintiff is a person of good moral char- 
acter, and has never anywhere been arrested or 
convicted of any offense. Plaintiff’s deportation will re- 
sult in serious economic detriment to his legally resident 
wife and American citizen child, and his eligibility for 
suspension of deportation on this ground is acknowl- 
edged by the Board of Immigration Appeals in its deci- 
sion of November 27, 1953. 

12. The plaintiff was therefore denied due process of 
law, and the hearing which was accorded to him was 
unfair and the order entered therein was null and void 
and constituted an abuse of discretion by the defendant. 

WHEREFORE, plaintiff prays for judgment declar- 
ing that 

A. The deportation hearing herein was unfair, null 
and void. 

B. The deportation order herein is null and void. 

C. Restraining the defendant from taking plaintiff 
into custody and deporting him. 

D. For such other and further relief as may be ap- 
propriate. 

SPIEGLER AND ALPHER 
/s/ SOL M. ALPHER 

Sol M. Alpher 

Attorneys for Plaintiff 

Southern Building 

Washington 5, D. C. 





19a 
Filed Mar. 9, 1955, Harry M. Hull, Clerk 


AFFIDAVIT 
State of Ohio, ) 
County of ) ss: 
Montgomery ) 


RAPHAEL COHEN, being first duly sworn upon oath 
according to law, deposes and says as follows: 


1. That he is the plaintiff in the above-entitled action. 

2. That he is thirty five years of age, a native and 
national of Israel, and that he last entered the United 
States on June 13, 1949; that he is married to a legal 
resident of the United States and that he has a child 
born in the United States of that marriage. 

3. That as appears more fully in the Immigration file 
of the plaintiff, the Immigration Service has found him 
to be eligible for suspension of deportation on the basis 
of serious economic detriment to a legally resident alien, 
namely, his wife and his American citizen child. 

4. That notwithstanding the said finding of eligibility 
for suspension of deportation on the basis of serious eco- 
nomic detriment, his application for suspension has been 
denied on the ground that he has not established his good 
moral character for the preceding five-year period; that 
he has been denied any form of discretionary relief and 
has been ordered deported and will be so deported on 
March 17, 1955 unless restrained by this Court. 

5. That he is a person of good moral character; that 
he has never in his life, anywhere been arrested or con- 

victed of any offense; that he denies any wrong- 
i) doing whatsoever of any kind and states that he was 

not intimate with a married woman other than his 
wife, as alleged by the Immigration Service; and he 
states further that the proposition of a “nuisance sale” 
of his business to another person was suggested to him 
by his then lawyer and that he told his lawyer he was 
willing for it to be proposed if it was “perfectly legal”; 
that he had no idea that said proposition was other than 
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a bonafide business offer and believed it to be such and 
no other. 

6. That the defendant will, unless restrained, in ac- 
cordance with the usual practice, deport him with result- 
ing damage and injury to plaintiff and consequent seri- 
ous economic detriment to a legal resident, his wife, and 
to an American citizen, his child, all in violation of law. 

7. In view of the foregoing, request is respectfully 
made that an order be issued herein restraining the de- 
fendant from apprehending, detaining or deporting him. 


/s/ Raphael Cohen 
RAPHAEL COHEN 


Filed May 27, 1955, Harry M. Hull, Clerk 


ANSWER 


Now comes the defendant by his attorney, the United 


States Attorney, and answers the complaint of plaintiff 
as follows: 


First Defense 


Responding specifically to the numbered paragraphs 
of the complaint the defendant states: 

1. The defendant is not required to answer the alle- 
gations contained in paragraph 1 of the complaint. 

2., 3.. 4. and 5. Admitted. 

6. Admitted, except that the deportation proceedings 
were instituted in 1951 and not 1952. 

7. and 8. Admitted. 

9. It is admitted that the Board of Immigration Ap- 
peals premised its order at least in part upon the said 
proposed “nuisance sale” of the business of the plaintiff 
to the husband of the woman involved in the proceeding. 

10. Denied. 

11. It is denied that plaintiff is a person of good 
moral character. The remaining allegations of para- 
graph 11 are admitted. 

12. Denied. 
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Second Defense 


For further answer and as a separate and complete 
defense to the complaint, defendant avers that the com- 
plaint fails to set forth a cause of action upon which 
this court may grant relief. 


7 Third Defense 


For further answer and as a separate and complete 
defense to the complaint, defendant avers that the ad- 
ministrative proceedings have been properly conducted 
pursuant to law and regulation; that no arbitrary or 
capricious determination has been made anywhere in the 
said administrative proceedings; that the final result is 
premised upon a careful consideration of the entire ad- 
ministrative record and the application of the appro- 
priate statutory law; and that such determination hav- 
ing been reasonably and properly made should not be 
disturbed by this court. 


WHEREFORE having fully answered plaintiff’s com- 
plaint, the defendant demands judgment together with 
costs of this action. 


/s/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 


Filed May 24, 1956, Harry M. Hull, Clerk 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 


This is an action in which P a native and national 
of Israel who arrive in the United States as a visitor 
on June 13, 1949 and who has resided here continuously 
since said date and who has been ordered deported prays 
for judgment declaring that his deportation hearing was 
unfair, null and void; that the deportation order in said 
hearing is null and void; that D be restrained from tak- 
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ing him into custody and deporting him and for such 
other and further relief as may be appropriate. 

The pretrial statements of P and D respectively ade- 
quately outline the situation surrounding this case and 
state the issues. In the circumstances, the court adopts 
said pretrial statements and by reference makes same 
a part of this pretrial statement and order of the court. 

It is stipulated that the Administrative Record of Ps 
deportation proceedings before the Immigration Service 
initialled by the court on the cover thereof be admitted 
at trial without formal proof subject to objections as to 
relevancy and materiality. 


CHARLES F. McLAUGHLIN 
PRETRIAL JUDGE 

Sol M. Alpher 

Robert L. Toomey 


12 Filed Jan. 30, 1957, Harry M. Hull, Clerk 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for trial and the Court 
having considered the pleadings, the records of the Im- 
migration and Naturalization Service relating to plaintiff, 
and the argument of counsel, whereupon the Court this 
30th day of January, 1957, enters the following: 


FINDINGS OF FACT 


1. The plaintiff is a native and national of Israel 
who last entered the United States on June 13, 1949, re- 
siding here continuously since his entry. 

2. That plaintiff is married to a legally resident alien 
in the United States and has a child born in the United 
States of that marriage. 

3. That deportation proceedings were instituted 
against plaintiff in 1951, by agents of the defendant, 
for failure to maintain the exempt status of a student. 
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4. That subsequently plaintiff applied for suspension 
of deportation under Section 19(c) of the Immigration 
Act of 1917, as amended. 

5. That by order dated November 27, 1953, plaintiff 
was denied suspension of deportation by the Board of 
Immigration Appeals on the ground that he had not 
established his good moral character for the statutory 
period. 

6. That there was inadequate evidence in the Immi- 
gration and Naturalization Service records to support a 
finding that plaintiff was not a person of good moral 
character. 

7. That the failure to suspend deportation of the 
plaintiff constituted an arbitrary and capricious abuse of 
discretion by the defendant and his authorized agents. 


13 CONCLUSIONS OF LAW 


1. That plaintiff is statutorily eligible for suspension 
of deportation. 

2. That this cause be remanded to the Immigration 
and Naturalization Service for further proceedings not 
inconsistent with these findings. 


/s/  Illegible 
United States District Judge 


14 Filed Jan. 30, 1957, Harry M. Hull, Clerk 


* * x * 


JUDGMENT 


This cause having come on for trial and the Court 
having considered the pleadings, the records of the Im- 
migration and Naturalization Service relating to plain- 
tiff, the argument of counsel, and having entered findings 
of fact and conclusions of law, it is this 30th day of 
January, 1957. 


ORDERED, ADJUDGED, AND DECREED that plain- 
tiff is statutorily eligible for suspension of deportation 
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pursuant to Section 19(c) ofthe Immigration Act of 1917, 
as amended; that judgment be and the same is hereby 
granted for the plaintiff, and it is 


FURTHER ORDERED that this cause be remanded 
to the Immigration and Naturalization Service for fur-. 
ther proceedings not inconsistent with this judgment. 


/s/_ Illegible 
United States District Judge 
° = * = 
15 Filed Mar. 27, 1957, Harry M. Hull, Clerk 


NOTICE OF APPEAL 


Notice is hereby given this 27th day of March, 1957, 
that Herbert Brownell, defendant, hereby appeals to the 
United States Court of Appeals for the District of Co- 
lumbia from the order and judgment of this Court en- 
tered on the 30th day of January, 1957 remanding the 
matter to the Immigration and Naturalization Service in 
favor of Plaintiff, against said Defendant. 


/s/ Oliver Gasch 
OLIVER GASCH 
Attorney for defendant. 
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(i) | 
STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee, the question presented is whether 
in a suspension of deportation case, the District Court exceeded its 
authority in holding that there was inadequate evidence to support a 
finding by the Board of Immigration Appeals that appellee was not a 
person of good moral character, and that consequently such finding 
by the Board was an arbitrary and capricious abuse of discretion. 


(i) 
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BRIEF FOR APPELLEE 


PRELIMINARY STATEMENT 


The facts in this case are accurately set forth in appellant's 


brief. 


SUMMARY OF ARGUMENT 


The Board of Immigration Appeals found the appellee ineligible 
for any discretionary relief on the basis of a proposed inequitable 
"nuisance" sale to the husband of said appellee's alleged paramour. 
The Board declined to make a finding as to whether appellee was or 
was not guilty of an illicit relationship. Its decision was predicated 
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solely upon evidence of a proposed offer of sale of appellee's business 


which was initiated upon the advice of an attorney for the appellee and 
therefore appellee was precluded from establishing his requisite good 
moral caaracter. In the light of this finding and tne entire administra- 
tive record, which included considerable affirmative evidence of appel- 
lee's good moral character, the District Court held that the finding of 
the Board constituted an arbitrary and capricious abuse of discretion. 
In discretionary relief cases, a trial court does not exceed its authority 
where it finds an abuse of discretion by the Roard of Immigration 
Appeals. Pased on the Poard's finding and the entire record, the 

trial court could and did properly find that the Board's decision was 

an arbitrary and capricious abuse of discretion. The judgment of the 
District Court should therefore be affirmed. 


ARGUMENT 
I 
The Decision of the Board as to Lack of Good 
Moral Character was Arbitrary and Capricious 
The Poard of Immigration Appeals found that the appellee had 

not established his good moral character for the previous five-year 
period and was therefore ineligible for any discretionary relief. Its 
decision was based solely on evidence regarding a proposed inequitable 
"nuisance" Sale by the appellee to the husband of his alleged paramour 
(J. A. 5a). 


The record indicates that the proposed sale of appellee's busi- 
ness to Mr. Eaton originated with Miss Goldie Paregol, an attorney who 
had represented the appellee (A. R. 42). The record further shows that 
all of the negotiations pertaining to said offer of sale were between Miss 
Paregol and Mr. Eaton (A. R. 32-34). Appellee's testimony indicates 
that he consented to his attorney's suggestion conditioned on its legality 
(A. R. 42). 
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Thus, the Board's finding of lack of good moral character was 
based on a So called "nuisance" sale of appellee's business, proposed 


by an attorney for appellee, which was never consumm ated. 


Appellant contends at page 10 of its brief that it was "firmly 
established" that appellee and Mrs. Eaton were involved in an affair 
which supported a finding that the two were paramours and thereby 
lending sufficient color to the subsequent inequitable nuisance sale and 


hence demonstrated appellee's complete lack of good moral character. 


Appellant's assertion that an illicit relationship was “firmly 
established" is without merit. The only evidence of auch a relationship 
was a Statement of the police officers regarding a conversation with 
the appellee and Mr. Eaton's testimony regarding his wife's state- 
ments to him with regard to the relationship. The Board declined to 
rule on the admissibility of this evidence and relied solely on a proposed 
inequitable "nuisance" sale as the basis for its finding of appellee's 
lack of good moral character. : 


The trial court apparently concluded, and properly so, thata 


finding of lack of good moral character based solely on a proposed sale 
to the husband of appellee's alleged paramour constituted an arbitrary 
and capricious abuse of discretion. It is submitted that it would be a 
poor commentary on contemporary American standards of justice if 
appellee were to be adjudged a person not of good moral character 
solely on the basis of the foregoing evidence. | 


The lower court, in reversing the Board of Immigration Appeals, 
undoubtedly took into consideration the substantial affirmative evidence 
of his good moral character introduced by appellee as Exhibits No. 

8-17 (A. R. 76). The exhibits appear at A.R. 110-119. These docu- 
ments failed to reveal any local or Federal arrest or criminal record 
relating to appellee, but do contain evidence of appellee's good character 
and reputation. | | 
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In the light of this affirmative evidence of appellee’s good 
character, it is submitted, the trial court properly found that the 
Board's finding of lack of good moral character predicated solely 
upon evidence of a proposed nuisance” sale constituted an arbitrary 


and capricious abuse of discretion. 


U 
The District Court Did Not Exceed Its Scope of Review 


Appellant asserts on.page 8 of its brief as follows: 


"By declaring the decision of the Board 
of Immigration Appeals to be an abuse of dis- 
cretion and remanding the case to the Board, 
the District Court clearly exceeded the scope 
of review given it in cases involving the Attor- 
ney General's discretionary powers in suspend- 
ing deportation." 

The foregoing contention, it is submitted, is completely at 
variance with the decisions of this Court. In Caddeo v. McGranery, 
Attorney General, et al., 92 US. App. D.C. 19, 202 F 2d 807, (1953), 
this Court dismissed a complaint for declaratory and injunctive relief 
in a Suspension of deportation case in view of the absence of any alle- 
gation that discretion was not exercised or had been abused. Implicit 
in this Court's decision in the Caddeo case is that in a complaint for 
relief from the denial of a discretionary relief order, an allegation 
that there has been an abuse of discretion by the Attorney General 
will be reviewed by the Court. See Melachrinos v. Brownell, 97 U.S. 
App. D.C. 229, 230 F 2d 42 (1956); Vichos v. Brownell, 97 U.S. App. 
D.C. 232, 230 F 2d 45 (1956); Asikese v. Brownell, 97 U.S. App. D.C. 
221, 230 F 2d 34 (1956). 


Judicial review of this type of administrative order is limited. 
But, at page 9 of its brief, the appellant admits that even the "unfettered 
discretion" of the Attorney General can be reversed where there has 
been "'a clear showing of such abuse". In the instant case, the 
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complaint alleged an abuse of discretion by the appellant (J. A, 18a). 
In its findings of fact the District Court found, inter alia, as follows: 


"7, That the failure to suspend deportation of the plaintiff 
constituted an arbitrary and capricious abuse of discretion 
by the defendant and his authorized agents" (J. A, 23a). 


Thus, the District Court did not substitute its judgment for 
that of the Board of Immigration Appeals, as appellant contends, but 
it found that the decision of said Board constituted an arbitrary and 
capricious abuse of discretion. Appellant may argue that the District 
Court erred in its finding, but to assert that such a finding was beyond 
the scope of the District Court's reviewing authority finds no support 
in the decisions of this Court. 


CONC LUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


LOUIS E. SPIEGLER 
SOL M. ALPHER | 
ERNEST M. SHALOWITZ 


Southern Building 
Washington 5, D. C. 


Attorneys for Appellee 





